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(i) Has successfully completed a su-
pervised drug rehabilitation program
or has otherwise been rehabilitated
successfully;

(ii) Is participating in a supervised
rehabilitation program; or

(iii) Is erroneously regarded as engag-
ing in such use.

(b) Health and drug rehabilitation serv-
ices. (1) A public entity shall not deny
health services, or services provided in
connection with drug rehabilitation, to
an individual on the basis of that indi-
vidual’s current illegal use of drugs, if
the individual is otherwise entitled to
such services.

(2) A drug rehabilitation or treat-
ment program may deny participation
to individuals who engage in illegal use
of drugs while they are in the program.

(c) Drug testing. (1) This part does not
prohibit a public entity from adopting
or administering reasonable policies or
procedures, including but not limited
to drug testing, designed to ensure that
an individual who formerly engaged in
the illegal use of drugs is not now en-
gaging in current illegal use of drugs.

(2) Nothing in paragraph (c) of this
section shall be construed to encour-
age, prohibit, restrict, or authorize the
conduct of testing for the illegal use of
drugs.

§35.132 Smoking.

This part does not preclude the pro-
hibition of, or the imposition of re-
strictions on, smoking in transpor-
tation covered by this part.

§35.133 Maintenance of accessible fea-
tures.

(a) A public entity shall maintain in
operable working condition those fea-
tures of facilities and equipment that
are required to be readily accessible to
and usable by persons with disabilities
by the Act or this part.

(b) This section does not prohibit iso-
lated or temporary interruptions in
service or access due to maintenance or
repairs.

(c) If the 2010 Standards reduce the
technical requirements or the number
of required accessible elements below
the number required by the 1991 Stand-
ards, the technical requirements or the
number of accessible elements in a fa-
cility subject to this part may be re-

§35.136

duced in accordance with the require-
ments of the 2010 Standards.

[66 FR 35716, July 26, 1991, as amended by
Order No. 1694-93, 58 FR 17521, Apr. 5, 1993;
AG Order No. 3180-2010, 75 FR 56178, Sept. 15,
2010]

§35.134 Retaliation or coercion.

(a) No private or public entity shall
discriminate against any individual be-
cause that individual has opposed any
act or practice made unlawful by this
part, or because that individual made a
charge, testified, assisted, or partici-
pated in any manner in an investiga-
tion, proceeding, or hearing under the
Act or this part.

(b) No private or public entity shall
coerce, intimidate, threaten, or inter-
fere with any individual in the exercise
or enjoyment of, or on account of his
or her having exercised or enjoyed, or
on account of his or her having aided
or encouraged any other individual in
the exercise or enjoyment of, any right
granted or protected by the Act or this
part.

§35.135 Personal devices and services.

This part does not require a public
entity to provide to individuals with
disabilities personal devices, such as
wheelchairs; individually prescribed
devices, such as prescription eyeglasses
or hearing aids; readers for personal
use or study; or services of a personal
nature including assistance in eating,
toileting, or dressing.

§35.136 Service animals.

(a) General. Generally, a public entity
shall modify its policies, practices, or
procedures to permit the use of a serv-
ice animal by an individual with a dis-
ability.

(b) Exceptions. A public entity may
ask an individual with a disability to
remove a service animal from the
premises if—

(1) The animal is out of control and
the animal’s handler does not take ef-
fective action to control it; or

(2) The animal is not housebroken.

(¢) If an animal is properly excluded. If
a public entity properly excludes a
service animal under §35.136(b), it shall
give the individual with a disability
the opportunity to participate in the
service, program, or activity without
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§35.137

having the service animal on the prem-
ises.

(d) Animal under handler’s control. A
service animal shall be under the con-
trol of its handler. A service animal
shall have a harness, leash, or other
tether, unless either the handler is un-
able because of a disability to use a
harness, leash, or other tether, or the
use of a harness, leash, or other tether
would interfere with the service ani-
mal’s safe, effective performance of
work or tasks, in which case the serv-
ice animal must be otherwise under the
handler’s control (e.g., voice control,
signals, or other effective means).

(e) Care or supervision. A public entity
is not responsible for the care or super-
vision of a service animal.

(f) Inquiries. A public entity shall not
ask about the nature or extent of a per-
son’s disability, but may make two in-
quiries to determine whether an ani-
mal qualifies as a service animal. A
public entity may ask if the animal is
required because of a disability and
what work or task the animal has been
trained to perform. A public entity
shall not require documentation, such
as proof that the animal has been cer-
tified, trained, or licensed as a service
animal. Generally, a public entity may
not make these inquiries about a serv-
ice animal when it is readily apparent
that an animal is trained to do work or
perform tasks for an individual with a
disability (e.g., the dog is observed
guiding an individual who is blind or
has low vision, pulling a person’s
wheelchair, or providing assistance
with stability or balance to an indi-
vidual with an observable mobility dis-
ability).

(g) Access to areas of a public entity.
Individuals with disabilities shall be
permitted to be accompanied by their
service animals in all areas of a public
entity’s facilities where members of
the public, participants in services,
programs or activities, or invitees, as
relevant, are allowed to go.

(h) Surcharges. A public entity shall
not ask or require an individual with a
disability to pay a surcharge, even if
people accompanied by pets are re-
quired to pay fees, or to comply with
other requirements generally not appli-
cable to people without pets. If a public
entity normally charges individuals for
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the damage they cause, an individual
with a disability may be charged for
damage caused by his or her service
animal.

(i) Miniature horses. (1) Reasonable
modifications. A public entity shall
make reasonable modifications in poli-
cies, practices, or procedures to permit
the use of a miniature horse by an indi-
vidual with a disability if the minia-
ture horse has been individually
trained to do work or perform tasks for
the benefit of the individual with a dis-
ability.

(2) Assessment factors. In determining
whether reasonable modifications in
policies, practices, or procedures can
be made to allow a miniature horse
into a specific facility, a public entity
shall consider—

(i) The type, size, and weight of the
miniature horse and whether the facil-
ity can accommodate these features;

(ii) Whether the handler has suffi-
cient control of the miniature horse;

(iii) Whether the miniature horse is
housebroken; and

(iv) Whether the miniature horse’s
presence in a specific facility com-
promises legitimate safety require-
ments that are necessary for safe oper-
ation.

(3) Other requirements. Paragraphs
35.136(c) through (h) of this section,
which apply to service animals, shall
also apply to miniature horses.

[AG Order No. 3180-2010, 75 FR 56178, Sept. 15,
2010; 76 FR 13285, Mar. 11, 2011]

§385.137 Mobility devices.

(a) Use of wheelchairs and manually-
powered mobility aids. A public entity
shall permit individuals with mobility
disabilities to use wheelchairs and
manually-powered mobility aids, such
as walkers, crutches, canes, braces, or
other similar devices designed for use
by individuals with mobility disabil-
ities, in any areas open to pedestrian
use.

(b)(A) Use of other power-driven mobil-
ity devices. A public entity shall make
reasonable modifications in its poli-
cies, practices, or procedures to permit
the use of other power-driven mobility
devices by individuals with mobility
disabilities, unless the public entity
can demonstrate that the class of other
power-driven mobility devices cannot
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